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Tenny.Morton v.

it is on to another’smoney use. forpaid So, collectedmoney
and withheld an unreasonable of time. Bedell v.length Janney
et al., 4 Gil. R. 202. Money obtained an extortionate de-by
mand of licenseferry was allowed to be recovered back, with
interest. The County LaSalle v. 5 Gil. R. 520.Simmons,of

received to the use“Money of andanother, retained without
“the owner’s andknowledge,” withheld anmoney unrea-by

sonable and vexatious ofdelay Stat.payment,” 295, Sec.(Rev.
shall bear intei%st.2,)

The debtor should have thrown inobstacles the someway, by
circumvention, contrivance, or own,of his havemanagement
induced to make itdelay, unreasonable and vexatious. Sammis
v. Clark al., 547;et 13 Ill. R. 546, v. Allen, ibid.Hitt 596.

The first clause of the statute authorizerecited, would this
interest. When the was it was intended bemoney topaid, paid
in land;faith, on the butgood without defendant ofapprising
the resold thefact, land, and «theplaintiff concealed fact from
defendant’s called on a Atknowledge, mj.til for deed. the same
time he learned the rescisión,of and contract,breach of he
became aware that the had become his and hadmoney again,
been received his in law.to Plaintiff, instead ofuse tendering-
back the offered him themoney, of a thirdobligation forperson

and then Ifmasonry, until sued. wodelays payment were to
that such conduct wassay contrivance, and circum-management,

vention, to obtain the use of his it bomoney, might justified
within the an andof unreasonable vexatious ofspirit delay pay-
ment, but little of fraud.short

Judgment affirmed.

George v. WilliamMorton, Tenny,Appellant, Appellee.

EEOM TAZEWELL.APPEAL

“declaration, being payablewas in the aA note described as on or before” certain
Held,day; payable daythe offered in evidence was the named:note “on” that

proof.did constitute a variance between the declaration and thethis not

an on a note,This was action tried before Davis,promissory
the a at term,without intervention of jury, 1855,Judge, April

the Tazewell Circuit Court. was rendered forof theJudgment
and the defendant took this appeal.plaintiff,

The raised the is one ofquestion record, variance*.only upon
“adeclaration described note on or theThe payable before”



JUNE 1855. 495TERM,

Higgins v. Lee.

in evidence under thethe note offeredfirst ofday January;
“ firstmade on” the ofday January.wasdeclaration, payable

a variance..It insisted that this waswas

Manning and forMerriman,- Appellant.

N. H. forPurple, Appellee.

described inJ. The note is substanceScates, sufficiently0.
effect;and is all that can bethink,and wethis, required,legal

entitle read it in evidence. It andbe,to the to mayparty
a tender,doubtless is that could make andtrue, legalplaintiff

it such a as is described in theinterest note decla-by stop upon
before the of- therein. Tet that willration, notday payment

alter itthe effect of its terms. For would not bolegal duo,
nor could the maintain suit until named.owner Soday the.the

mutual,words no arc andnotimport obligation, consequently
do not or describe characteristicdetermine, any it,ofimport,
or its effect as a If thecontract. doctrine of substantivelegal
variances is carried test,once this it will be difficult to fixbeyond
boundaries to its We do not feel orapplication. willing justi-
fied in anddifferences, can sanc-entering upon speculative only
tion those that affect the case,'orthe merits of be demandedmay
by special averments.

■Judgment affirmed.

JosephEbenezer Higgins, Lee,v.Appellant, Appellee.

LAAPPEAL FROM SALLE.

apparent jury disregarded■Whereit is that the misunderstood or the evidence or
court, facts,neglected properlyinstructions of the consider theor to or over-

prominent them,pointsand essential and have failedlooked in to do substantial
justice, granted.the verdict will a trialbe set aside and new

granted improperA new trial will be giving withholding-for instructions to or
proper jury.instructions from the

specifiesWhere a the quality,contract that materials to be shall be of bestjjsed,
used,approvedand to bo party furnishing applybefore the them should to have

approved,them peril.or he uses them at his
finishing sustaining damage by poorIn a building, partycontract for a a the use of

issue,generalmaterials workmanship, may recoup by wayand under the of
reducing quantumrecoverythe under the meruit or valebant counts.

damages recouped,The so to be deducted from the value of the labor and materials
proportionately, byas fixed the contract.

truly parts,Where an its material itinstrument is not described in cannot be read
evidence,in special it.uponunder a count
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